
No. 32 · July 2020

MITBESTIMMUNGSPRAXIS

CODETERMINATION  
IN GERMANY
A Beginner’s Guide

Lionel Fulton 



Mitbestimmungspraxis  No. 32 · July 2020   Page 2

FURTHER TITLES

https://www.boeckler.de/de/mit-
bestimmungspraxis-2770.htm

MITBESTIMMUNGSPORTAL

The Böckler information ser-
vice offers codetermination ac-
tors spe cific action and orientati-
on know-how, including sectoral 
monitors, issue and topical ra-
dar, ‘knowledge in a nutshell’ and 
Codetermina tion Scenarios 2035. 
Register free of charge at: 

www.mitbestimmung.de

PRAXISWISSEN 
BETRIEBSVEREINBARUNGEN

Analyses and framing assistance, 
practical examples.

www.boeckler.de/
betriebsvereinbarungen

AUTHOR

IMPRINT

Lionel Fulton 
is secretary of the Labour Research Department in London, an 
independent research institute with close ties to the trade unions. 
He has published extensively on workers’ representation in Europe 
and prepared much of the material on UK labour relations for the 
European Trade Union Institute website. 
www.worker-participation.eu 
lfulton@lrd.org.uk

Publisher 
Institute for Codetermination and Corporate Governance  
(I.M.U.) of the Hans-Böckler-Stiftung

Georg-Glock-Str. 18, 40474 Düsseldorf 
Telephone +49 (211) 77 78-172 

www.mitbestimmung.de

Press contact: Rainer Jung, +49 (211) 77 78-150 
rainer-jung@boeckler.de

Layout: Yuko Stier

Editorial 
Dr. Manuela Maschke, Head of Unit Work and Codetermination 
Hans-Böckler-Stiftung, Telephone: +49 (211) 77 78-224  
manuela-maschke@boeckler.de

Issue 
Mitbestimmungspraxis No. 32

issn 2366-0449 
Reproduction and other distribution – also of extracts – permissible 
only with citation of the source. 

https://www.boeckler.de/de/mitbestimmungspraxis-2770.htm
https://www.boeckler.de/de/mitbestimmungspraxis-2770.htm
http://www.mitbestimmung.de
http://www.boeckler.de/betriebsvereinbarungen
http://www.boeckler.de/betriebsvereinbarungen
http://www.worker-participation.eu
mailto:lfulton%40lrd.org.uk?subject=
http://www.mitbestimmung.de
mailto:rainer-jung%40boeckler.de?subject=
mailto:manuela-maschke%40boeckler.de?subject=


Mitbestimmungspraxis  No. 32 · July 2020   Page 3

MITBESTIMMUNGSPRAXIS

ABSTRACT

This guide is intended to help people unfamiliar with the German system of labour relations to understand 
one of its key aspects, the system of employee involvement known as ‘codetermination’ (‘Mitbestimmung’ in 
German). 

Codetermination is governed by a series of rules set out in legislation and provides employee represent-
atives with clear rights to act in ways that benefit the employees who elected them. Codetermination also 
requires employee representatives to consider the interests of the business where they work and there is evi-
dence that codetermination brings benefits to the companies in which it is exercised. 

Codetermination affects decisions at all levels and plays a role in German companies and those who work in 
them, making it an important element not just of German industrial relations, but also of the German economy 
and German society.

Anyone who wishes to understand the German economy and society better would be well advised also to 
take time to learn a little about codetermination.

The guide is intended for non-Germans encountering the codetermination for the first time. Whether they 
are managers or investors, trade union officials or elected employee representatives, they are likely to find 
initially that parts of the system seem unfamiliar and perhaps uniquely German. But on closer examination, it 
is clear that codetermination has many features in common with other systems of employee involvement else-
where in Europe. The rules and the structures may differ but the concerns and needs are the same.
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ee representatives depends on the number 
of employees and whether they are coal or 
iron and steel companies.

–    In the approximately 1,500 companies with 
between 500 and 2,000 employees (other 
than coal or iron and steel companies) one-
third of the supervisory board are employ-
ee representatives, directly elected by the 
workforce.

–    In the around 640 companies with more than 
2,000 employees (other than coal or iron 
and steel companies) half of the supervisory 
board members are employee representa-
tives. They are elected by the workforce, but 
some are full-time union officials nominated 
by the union, and at least one must be an ex-
ecutive employee.

–    In the approximately 30 coal or iron and steel 
companies with more than 1,000 employees 
there are equal numbers of employee and 
shareholder representatives on the supervi-
sory board plus a neutral chair. The employee 
representatives, some of whom are nominat-
ed by the union, are formally elected at the 
annual general meeting, but the shareholders 
must accept the works council’s proposals.

Which companies have to have employee rep-
resentation at board level and how many employ-
ee representatives must they have?

Employees in larger share-based companies (500 em-
ployees or more) have a right to representation on the 
supervisory board (Aufsichtsrat) to which the day-to-
day management of the company reports. This right 
applies both in a public limited company (AG) and a 
limited company (GmbH), as well as in some other 
company forms, although not in all. It does not apply 
in ’ideological companies’, companies whose purpos-
es are primarily political, religious, educational or artis-
tic, or that produce news or comment. 

The proportion of worker representatives varies 
from one-third, in companies with between 500 and 
2,000 employees, to 50 per cent, in companies with 
more than 2,000 workers. The remaining members of 
the supervisory board represent the shareholders and 
are chosen at the annual general meeting. In all cases 
the employee numbers relate to the number of com-
pany employees in Germany.

Even in these larger companies, however, the 
shareholders can win any contested votes on the 
supervisory board, as the chair represents the share-
holders and can cast a second vote in the event that 
a vote is tied. The one exception is the larger coal or 
iron and steel companies, in which there is a neu-
tral member of the supervisory board, in addition to 
equal numbers of employee and shareholder repre-
sentatives.3 The precise number of supervisory board 
members and employee representatives varies ac-

1 A QUICK OVERVIEW

Codetermination operates at two levels: 

– workplace level and 
– board level. 

Workplace level codetermination (betriebliche Mit-
bestimmung) is provided through the works council 
(Betriebsrat), a body directly elected by and made up 
of those working in the organisation. Works councils 
can be set up in all companies with five or more em-
ployees. The works council has extensive and clearly 
defined legal rights, which in some cases mean that 
the employer cannot act without the work council’s 
agreement.1

Board-level codetermination (Unternehmensmit-
bestimmung) is provided through the presence of 
elected employee representatives in a company’s su-
pervisory board, the body which sets the company’s 
strategy and monitors its progress. It is more limited 
in scope, only affecting companies with 500 or more 
employees. But these employee representatives have 
the same rights and duties as the board members rep-
resenting the shareholders, although they can always 
be outvoted by the shareholders’ representatives (ex-
cept in a small number of companies in the coal, iron 
and steel industries).2 

The two levels are linked as the employee rep-
resentatives in the supervisory board are normally 
works council members.

Neither works councils nor employee represent-
atives on supervisory boards are direct trade union 
bodies. There are clear links to the unions, however. 
The majority of works council members are union 
members; unions have nomination rights; and the 
work council chairs in Germany’s biggest companies 
are often influential figures in their own unions. They 
are also the individuals who are likely to be on su-
pervisory boards, and, in companies with more than 
2,000 employees, full-time trade union officials also 
sit on the boards as employee representatives.

2 BOARD-LEVEL CODETERMINATION

2.1 Establishment, composition and structure

Key points

–    Companies with more than 500 employees 
in Germany must, in most cases, have some 
employee representatives on their superviso-
ry board. (The other members are chosen by 
the shareholders.) The proportion of employ-
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cording to the number of employees and the legisla-
tion being applied. 

Companies that regularly employ between 501 and 
2,000 employees and are neither ’ideological com-
panies’ nor coal or iron and steel companies, where 
special rules apply, are covered by the One-Third 
Participation Act (Drittelbeteiligungsgesetz), as well 
as by more general company law, particularly the 
Stock Corporation Act (Aktiengesetz). Company law 
sets three members as the minimum size of the su-
pervisory board and precisely prescribes a maximum, 
linked to the company’s share capital. A company 
with share capital of up to €1.5 million has a maxi-
mum nine-strong supervisory board, going up to 15 
for a company with share capital of between €1.5 and 
€10 million, and 21 for a company with share capital 
above €10 million. As employee representatives take 
one-third of the seats, the total number must be divis-
ible by three (see Figure 1). 

A recent study found that there were 1,477 compa-
nies with between 500 and 2,000 employees in 2009 
(Bayer, 2009). 

Companies that employ more than 2,000 employ-
ees and do not fall into other categories (ideological or 
coal or iron and steel) are covered by the Codetermi-
nation Act (Mitbestimmungsgesetz). This links the size 
of the supervisory board not to the share capital, as in 
smaller companies, but to the number of employees. 
In companies with 2,001 to 10,000 employees, there 
is a 12-strong supervisory board, in those with 10,001 
to 20,000, the size of the supervisory board goes up 
to 16, and in those with more than 20,000, it increases 
to 20. In all cases half the supervisory board mem-
bers are employee representatives (see Figure 2).

In 2016 there were 641 companies in Germany with 
more than 2,000 employees, in which employee rep-
resentatives made up half the supervisory board. This 
number comprises 234 public limited companies (AGs), 
354 private limited companies (GmbHs), 14 European 
Companies (SEs) and 39 companies and cooperatives 
with other legal forms (see Figure 3).

Companies primarily producing coal and iron and 
steel and with more than 1,000 employees are cov-
ered by a special form of codetermination, set out 
in the Coal and Iron and Steel Codetermination Act  
(Montanmitbestimmungsgesetz). In its standard form, 
this fixes the size of the supervisory board at 11, with 
four employee representatives and four representa-
tives of the shareholders, plus one additional member 
from each side, making a total of 10. On the employ-
ees’ side this additional member may not be from a 
union or work in the company, while the sharehold-
ers’ additional member may not be a member of the 
employers’ association or a large shareholder. The 
final (eleventh) member of the supervisory is neutral, 
and must be nominated by a majority of both sides. It 
is also possible to have 15-strong or 21-strong super-
visory boards with parallel composition (see Figure 4). 

Companies covered by this legislation must also 
appoint a Labour director to the management board, 
responsible for personnel and employment issues. He 

One-third Participation Act 2004
It applies to all corporations with between 500 and 2,000 employees.
The supervisory board is one-third composed of employee representatives and 
two-thirds of shareholder representatives.

Source: own illustration @ I.M.U. 2020, https://www.imu-boeckler.de/en/the-
supervisory-boards-in-germany-19329.htm

appoints and 
monitors

BOARD/
MANAGEMENT

SHAREHOLDERS‘
MEETING

Chair

Codetermination Act 1976 
It applies to corporations with over 2,000 employees. The supervisory board
is composed of shareholder and employee representatives ...

Executive 
employees

Vice-
chair

with casting vote in the 
                 event of a tie

TRADE UNION
Executive 
EMPLOYEES, 
EMPLOYEES

Proposal of candidates / appointment of delegates

DIRECT VOTE 
OR ASSEMBLY 
OF DELEGATES

Labour 
director

Source: own illustration, © I.M.U. 2020 

appoints and 
monitors

BOARD/
MANAGEMENT

SHAREHOLDERS‘
MEETING

Chair

EMPLOYEES

One-third Participation Act 2004
It applies to all corporations with between 500 and 2,000 employees.  
The supervisory board is one-third composed of employee representatives 
and two-thirds of shareholder representatives.

Source: own illustration, © I.M.U. 2020 

Codetermination Act 1976
It applies to corporations with over 2,000 employees.
The supervisory board is composed of shareholder and employee representatives ...

 Figure 1

 Figure 2

Source: own illustration @ I.M.U. 2020, https://www.imu-boeckler.de/en/the-
supervisory-boards-in-germany-19329.htm

https://www.imu-boeckler.de/en/the-supervisory-boards-in-germany-19329.htm
https://www.imu-boeckler.de/en/the-supervisory-boards-in-germany-19329.htm
https://www.imu-boeckler.de/en/the-supervisory-boards-in-germany-19329.htm
https://www.imu-boeckler.de/en/the-supervisory-boards-in-germany-19329.htm
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Source: own illustration @ I.M.U. 2020, https://www.imu-boeckler.de/en/the-supervisory-
boards-in-germany-19329.htm

Source: Department for the Promotion of Codetermination 
(2017), own translation, https://www.imu-boeckler.de/
de/19328.htm 

Companies in which employee representatives make up half the 
supervisory 

   Public limited companies (AG)
   European Companies (SE)
   Private limited companies (GmbH) 
   Limited partnerships based on shares (KGaA)
   Limited partnerships linked to a limited company (Kap. Ges. & Co. KG.)
  Cooperatives

31.12.2016
Total

641

Coal and Iron and Steel Codetermination Act 1951
It applies in the mining and iron and steel industries to companies with over 1,000 employ-
ees. The supervisory board is composed on a parity basis of an equal number of share-
holder and employee representatives.

or she cannot be appointed or dismissed against the 
wishes of the employee representatives in the super-
visory board.

Probably only around 30 companies are covered 
by the legislation on coal and iron and steel compa-
nies. The Labour directors are often former trade union 
officials.

Who are the employee representatives on the su-
pervisory board and how are they chosen?

In all cases, employee representatives on German 
supervisory boards are elected by the workforce of 
the companies concerned, but the precise methods 
vary, depending on the size and type of the company, 
as does the type of individual who is entitled to be 
elected. 

In companies covered by one-third codetermina-
tion (those with between 501 and 2,000 employees), 
the employee representatives are elected directly by 
the workforce in a secret ballot. (The election proce-
dure itself is complex.) If there are only one or two 
seats, all the employee representatives must be em-
ployed in the company. If there are three or more, at 
least two of them must be employed in the company. 

In larger companies, above 2,000 employees, 
where the employee representatives take half the 
seats, some of the employee representatives are 
nominated directly by the union or unions with mem-
bers in the company, and are usually union officials. 
The others must work for the company, although one 
of them must be an executive employee. The normal 

(non-executive employee) employee representatives 
are nominated by the normal employees and the can-
didates for the executive employee position (there 
must be two) are chosen by the executive employees, 
meeting separately. All three groups, union officials, 
employees and executive employees, are elected by 
the whole workforce, either directly or, in larger com-
panies with more than 8,000 employees, indirectly 
through workforce delegates elected for this purpose. 

The legislation sets out precisely the split between 
the three groups of employee representatives, with 
the executive employees being counted as employ-
ees. In companies with between 2,000 and 10,000 
employees, there are six employee representatives – 
two external union members, one executive employ-
ee and three normal employees; in companies with 
10,000 to 20,000, there are eight –two external union 
members, one executive employee and five normal 
employees; and in companies with more than 20,000 
there are 10 – three external union members, one ex-
ecutive employee and six normal employees. 

Under legislation for the coal and iron and steel 
companies, in an 11-strong supervisory board there 
are employees (two) and union officials (two) plus an 
additional member as part of the five-member em-
ployee group. The employees are nominated by the 
works council and the union officials by the union. 
The whole employee group is formally elected by 
the annual general meeting of the shareholders. This 
meeting must accept the works council’s proposals, 
however. 

appoints and 
monitors

BOARD/
MANAGEMENT

SHAREHOLDERS‘
MEETING

Chair

Coal and Iron and Steel Codetermination Act 1951 
It applies in the mining and iron and steel industries to companies with  
over 1,000 employees. The supervisory board is composed on a parity basis 
of an equal number of shareholder and employee representatives.

propose candidates  
on a binding basis

Neutral with casting vote
in the event of a tie

Independent,
proposed by employees

Independent, 
proposed by shareholders

appoints with a majority 
(blocking minority)

TRADE UNION
 
WORK COUNCILS

Labour
director

Source: own illustration, © I.M.U. 2020 

 Figure 3  Figure 4

https://www.imu-boeckler.de/en/the-supervisory-boards-in-germany-19329.htm
https://www.imu-boeckler.de/en/the-supervisory-boards-in-germany-19329.htm
https://www.imu-boeckler.de/de/19328.htm
https://www.imu-boeckler.de/de/19328.htm
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–    In no case can the employee representatives 
outvote the shareholder representatives, 
even where they have an equal number of 
seats. In companies with more than 2,000 
employees, the chair, who always represents 
the shareholders, has a second, casting vote 
in the case of a tie. And in coal and iron and 
steel companies there is a neutral chair. 

Rights and duties
German company law sets out the role of the super-
visory board and its tasks and duties, which include: 

– monitoring the management board (Vorstand), 
which is responsible for the day-to-day operations 
of the company; 

– dealing with issues which have been reserved to 
the supervisory board – these are likely to relate to 
particularly far-reaching decisions, such as major 
investments, moving into new areas of business 
or out of old ones, closing factories and taking on 
large loans; 

– receiving regular reports from the management 
board; and 

– appointing the management board and being in-
volved in setting its pay. 

Supervisory board members can be held personally 
responsible for damages that occur, if they are found 
to be at fault or to have acted carelessly. (They are 
therefore normally insured against this.)

Employee representatives have the same rights, 
tasks, duties and responsibilities as other superviso-
ry board members. Like the others they must act in 
the best interests of the company. They must not be 
discriminated against as a result of their membership 
of the board, and they must not be restricted in their 
work as supervisory board members. They are paid 
the same as other supervisory board members and 
are also entitled to reimbursement of their expenses 
and adequate training. (The unions encourage super-
visory board members representing the employees to 
donate the bulk of their pay to union-linked bodies, in-
cluding the Hans-Böckler-Stiftung; this is sometimes 
a direct obligation.)

The period of office of employee representatives 
on supervisory boards is the same as that of other 
supervisory board members, typically four years.

Employee representatives are able to influence 
the supervisory board through their arguments but 
alone they can never have a majority of votes on the 
board. This is obvious in boards where they only have 
one-third of the seats, but it is also the case in boards 
where half the seats are held by employee represent-
atives. This is because, in these companies, in the 
event of a tied vote, the chair, who almost always rep-
resents the shareholders, has a second vote to deter-
mine the outcome. (The situation is slightly different 

In practice, the employee representatives on super-
visory boards, who are also employees of the compa-
ny, are normally the key figures on the works council 
(the chairs or vice-chairs). The representatives who are 
nominated by the union (in companies with 50 per cent 
employee representation and coal and iron and steel 
companies) are typically full-time officials of the union 
concerned or its senior employees. 

Pressure for increased gender equality resulted in 
2015 in legislation to increase the proportion of wom-
en in leading positions in companies and public sector 
organisations, particularly in the supervisory boards 
in major companies. This required companies quoted 
on Germany’s main stock exchanges and companies 
whose supervisory boards included employee repre-
sentatives, both those with one-third and those with 
50 per cent representation, to set binding targets for 
increasing the number of women (formally the under-
represented sex, whichever it may be, but in practice 
women) in leading positions. Since 2016, companies 
that are both quoted on the stock exchanges and 50 
per cent of whose supervisory board members are 
employee representatives, have in addition to ensure 
that 30 per cent of the supervisory board members 
are women.

In calculating this 30 per cent ratio it is possible 
to take the employee representatives and the share-
holder representatives together. For example, in a 
20-member board, where there must be six women, 
they could in theory all come from the employee side. 
However, if either side objects the ratios must be cal-
culated separately, meaning that in this case each 
side must have at least three women.

The requirement to have more women in supervi-
sory boards has had an impact on the companies in 
which the 30 per cent quota has been imposed. At the 
end of 2018, among the 107 companies in this position 
(including one covered by the legislation for coal and 
iron and steel companies) there were 38 that had more 
than 30 per cent women, but 28 that had below that. 
This is an improvement on the position before the leg-
islation, but only in companies directly affected. The re-
quirement to set targets for women in other companies 
and at other levels has had much less impact (Weckes, 
2019).

2.2 What are the rights and duties of employee 
representatives on the supervisory board?

Key points

–    Supervisory boards set the general direction 
of the company and monitor its progress. 
The day-to-day operation of the company is 
in the hands of the management board.

–    Employee representatives have the same 
rights and duties as the supervisory board 
members representing the shareholders.
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in companies in the coal and iron and steel industries, 
where there is an eleventh member, who is neutral.) 

Although the chair of the supervisory board comes 
from among the shareholders, the vice-chair comes 
from the employee representatives and is an influen-
tial figure.

In practice, it is difficult to assess how employee 
representatives in supervisory boards use the powers 
that they have, as the work of the boards is essentially 
confidential. 

One noteworthy element is that the employees’ and 
shareholders’ groups often meet separately, before 
the supervisory board meeting. The employee repre-
sentatives use this opportunity to develop a common 
approach towards the company’s strategy and the in-
formation that is needed from the management board. 
They also need to have a mechanism for transferring 
the knowledge they have gained from their position in 
the supervisory board, without breaching their confi-
dentiality obligations.

2.3 The impact of board-level codetermination

The most recent official study of the impact of 
board-level codetermination was set out in the so-
called ‘Biedenkopf report’. This was the final doc-
ument of a government commission into modern-
ising board-level codetermination, chaired by the 
centre-right politician Kurt Biedenkopf, which was 
presented to the German government in December 
2006.4 

At its core was a report by the academic members 
of the commission, which, among other things, exam-
ined the economic impact of board-level representa-
tion. It concluded that there were general methodo-
logical difficulties in making comparisons, but went 
on to say that: ’After lengthy discussion of the observ-
able economic effects of employee representation 
at board level, the academic members see overall 
no reason to place in doubt the positive forecast of 
the legislators of 1976 [the date the legislation on 50 
per cent board-level representation was introduced], 
and to propose a fundamental revision of the legisla-
tion, let alone its repeal’. They considered that there 
was no evidence of negative effects of board-level 
representation, and that, while no clear conclusions 
could be reached, the results of the then current re-
search tended more towards a positive evaluation of 
the economic impact of board-level representation.

Since then, there has been further analysis, some 
of which confirms the positive impact of board-level 
employee representation. This includes: 

– a study that divided EU states into two groups and 
found that the group with higher levels of codeter-
mination scored better in all the areas seen as key 
for the EU’s future development: the employment 
rate, the proportion of those leaving education 
early, the numbers who have completed higher 
education, the percentage of the population at risk 

of poverty and the share of renewable energy (see  
Figure 5) (Vitols, 2016);

– a study that found that having employee represen-
tatives on boards or supervisory boards helped to 
limit top pay, with the highest management pay 
in the 100 largest companies in Europe averaging 
$7.89 million in companies without employee 
board-level representatives and €4.07 million in 
companies where employee representatives sat 
on the board (Hassel / Helmerich, 2017);

– another finding from the same study that com-
panies with board-level employee representation 
and collective agreements have performed better 
than those without; and

– a study of 560 European companies that found 
that those with employee representatives on their 
supervisory boards performed better during and 
after the 2008 financial crisis than those without 
any employee participation at this level, with 
positive effects on both employment and profits 
(Rapp / Wolff, 2019) (see Figure 5). 

2.4 Codetermination: part of a bigger whole

Codetermination at workplace level (through the 
works council) and at board level (through employee 
representation in supervisory boards) are two crucial 
parts of the German system of industrial relations, but 
there is also a third, collective bargaining, particular-

Source: Böckler Impuls 05 / 2016, own translation, https://www.boeckler.de/de/
boeckler-impuls-mitbestimmung-bringt-europa-voran-7355.htm. Download graphic: bit.
do/impuls0300. Download data: bit.do/impuls0301

Doing better with employee participation 
Progress of EU states with ...

Employment rate

Completed tertiary education

Share of renewable energy

Expenditure on research  
and development

75 %

40 %

20 %

3 %  
OF  
GDP

Europe 2020 goal

Stronger employee participation

Weaker employee participation

 Figure 5

https://www.boeckler.de/de/boeckler-impuls-mitbestimmung-bringt-europa-voran-7355.htm
https://www.boeckler.de/de/boeckler-impuls-mitbestimmung-bringt-europa-voran-7355.htm
http://bit.do/impuls0300
http://bit.do/impuls0300
http://bit.do/impuls0301
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ly at industry level, which forms a crucial part of the 
overall framework.

The position has changed over time, with a fall in 
the coverage of collective agreements, but collective 
bargaining at industry level between individual trade 
unions and employers‘ organisations is still the cen-
tral arena for negotiating pay and conditions in Ger-
many. In western Germany, almost half (49 per cent) 
and in eastern Germany over a third (35 per cent ) of 
all employees in workplaces with at least five employ-
ees are covered by industry-level agreements, like 
that for the metalworking industry (the largest), the 
chemical industry, or construction (Ellguth / Kohaut, 
2019). These agreements set broadly the same pay in-
creases and pay rates across the whole country.

In these circumstances, pay negotiations are not 
conducted at workplace level, and the works council, 
which generally is prohibited from negotiating on pay, 
can deal with other issues. This system has, in the 
view of its supporters, the benefit of providing a lev-
el playing field to competing businesses, which can-
not try to gain an advantage by driving down wages. 
It may also mean that, with pay negotiations taking 
place elsewhere, the works council is able to develop 
a more constructive relationship with the employer in 
dealing with other problems.

In recent years, greater room for company-lev-
el flexibility on pay has emerged within the system. 
Some agreements now permit changes to the terms 
to be negotiated locally, perhaps delaying an agreed 
increase or forgoing it completely through so-called 
‘opening clauses’. Figures from the IAB show that, in 
2011, 23 per cent of workplaces covered by collective 
agreements said that there were opening clauses in 
the agreements that applied to them (Ellguth, 2013). 

Trade unions operate in this changing landscape, 
and, like the system as a whole, they face clear chal-
lenges. The number of trade unionists has fallen, al-
though only slightly in recent years. 

Despite this, trade unions can be seen as the glue 
that holds the system together. Most works council 
member are trade unionists, and trade unions have 

particular rights in terms of their nomination. It is nor-
mally trade unionists who sit on supervisory boards, 
and in larger companies union officials are present as 
of right. In collective bargaining, only unions can rep-
resent the interest of employees and sign agreements. 

As a research body close to the employers itself 
noted in 2018, ‘the bargaining parties [unions and em-
ployers’ associations] still exercise a pretty major influ-
ence on working conditions in the country’ (Schneider /  
Vogel, 2018)

3 WORKPLACE CODETERMINATION

3.1 Establishment, composition and structure

Key points

–    Workplaces with five employees or more 
have a right to set up a works council, but 
they are more common in larger workplaces. 

–    Works councils, which are purely employee 
bodies, are set up at workplace rather than 
company level and their size depends on the 
number of employees.

–    Both unions and groups of employees can 
nominate works council members, who, in 
practice, are likely to be union members.

–    Elections take place every four years 
through a secret workplace ballot. 

–    Works councils must have a chair and, in 
larger workplaces, a committee to deal with 
the day-to-day business. There are no rules 
on how often it should meet, but weekly 
meetings are common.

WORKPLACE: 
WORKS COUNCILS

Workplace information, 
consultation and 
codetermination rights

workplaces with at least 5 employees

COMPANY:  
SUPERVISORY BOARD (SVB)

Codetermination at board level 
(board-level employee representation)

if >  2000 employees: 50 % of SVB 
seats 

if > 500 employees:1 / 3 of seats 

COLLECTIVE  
PARTICIPATION: TRADE UNIONS

Negotiate collective agreements 

Cooperate with works councils

Have seats on the  supervisory board

Codetermination in Germany: ‘Communicating vessels’

Source: own illustration © I.M.U. 2020, https://www.boeckler.de/pdf/mbf_praes_arguments_co_determination.pdf

 Figure 6

https://www.boeckler.de/pdf/mbf_praes_arguments_co_determination.pdf
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Which companies have to have a works council 
and how big must it be?

Workplace level codetermination is provided through 
local works councils and they can be set up in work-
places with five or more permanent employees, pro-
vided there are also three individuals with the right 
to stand for election (see below). The law states that 
works councils ‘shall be elected’ in these circum-
stances, which means that there is no obligation on 
the employer to set up a works council. On the other 
hand, the employer is acting unlawfully if they hinder 
a works council being set up.

In practice, these rights are not used in many small-
er workplaces and in total only 9 per cent of all private 
sector workplaces with five or more employees have a 
works council. Works councils are found much more 
frequently in larger workplaces, however: 87 per cent 
of them with more than 500 employees have a works 
council (Ellguth / Kohaut, 2019). 

Works councils are set up at workplace (establish-
ment) level rather than at company (enterprise) level. 
In companies with a single workplace there will be no 
difference between the two and there will be a single 
works council. In companies where there are several 
workplaces, however, for example a retail chain with 
shops in several towns, there may be several works 
councils. Separate departments of the same work-
place will normally be considered to be part of a sin-
gle workplace, unless they are geographically remote 
from the main workplace or operate independently. 
Small departments without a works council can be 
included in the works council of the main workplace, 
however. Sites can also be grouped together on 

the basis of a collective agreement or other form of 
agreement to allow a works council to be set up. 

The size of the works council is linked to the num-
ber of employees (see  ). For example, a workplace 
with 150 employees has a works council with seven 
members, while there are 11 members in a workplace 
with 500 employees, and 19 in a workplace with 
2,500. 

The law uses a fairly wide definition of the work-
ers to be included in calculating the thresholds set 
out above. With a few exceptions (see below), all 
employees, including trainees, aged over 18 count to-
wards the total, which is based on head-count, not 
full-time-equivalent. (There is no distinction between 
part-time and full-time workers.) Agency staff are also 
included, provided they have been in the workplace 
for at least three months, as are homeworkers, if they 
work principally for a single business.

Not included are the owners of the business and 
executive employees (Leitender Angestellte), defined 
as staff who have significant personal authority, such 
as being able to hire or dismiss staff.

Who are the works council members?
Works councils are entirely employee bodies. Unlike 
in some other countries (such as France or Belgium), 
they are not joint bodies with the employer. 

All employees who have a right to vote (those over 
18, apart from the executive employees and other ex-
cluded groups have the right to stand as candidates 
provided they have been employed in the workplace 
for at least six months (less if the workplace has not 
been in existence for that long). Agency workers with 

Note: From 1,501 to 5,000 employees the number of works council repre-
sentatives increases by two for every 500 employees or part thereof; from 
5,001 to 7,000 by two for every additional 1,000. Workplaces with between 
7,001 and 9,000 have 35 members on the works council, and above 9,000 
workplaces they have two additional works council members for each 
additional 3,000 employees. 

Number of works council members and size of workplace

 Table 1

Source: own table © I.M.U. 2020

Number employed Number of works  
council members

5 – 20 1

21 – 50 3

51 – 100 5

101 – 200 7

201 – 400 9

401 – 700 11

701 – 1,000 13

1,001 – 1,500 15

Over all age groups codetermination is highly appreciated
Percentage of people relating something positive to codetermination or works councils

Source: Böckler Impuls 10 / 2016, https://www.boeckler.de/de/boeckler-impuls-junge-
leute-wollen-mitreden-8442.htm. Downlad graphic: bit.do/impuls0399

 Figure 7

https://www.boeckler.de/de/boeckler-impuls-junge-leute-wollen-mitreden-8442.htm
https://www.boeckler.de/de/boeckler-impuls-junge-leute-wollen-mitreden-8442.htm
http://bit.do/impuls0399
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at least three months’ service are able to vote in the 
workplaces they have been sent to, but they are not 
able to stand as candidates.

Generally, participation is high. In the election in 
2018, turnout was around 75 per cent (Funder et al., 
2018 5; and Kestermann et al., 2018 6). 

Candidates are nominated either by a union, provid-
ed it is represented in the workplace, or by a group of 
employees with voting rights. Where the nomination 
comes from a group of employees they must number 
at least three (two in workplaces with up to 20 em-
ployees) and make up at least 5 per cent of the total 
number of employees entitled to vote, although, in any 
case 50 employees are sufficient to nominate a list of 
candidates, irrespective of the number of employees.

Works council members are much more likely to be 
union members: surveys vary, but they indicate that be-
tween 59 and 75 per cent of works council members 
belong to a union. (Greifenstein et al., 2014)7

 The legislation states that the works council should 
‘as far as possible’ be made up of employees from 
the various organisational units within the workplace, 
as well as the different employment categories, for 
example, manual and non-manual.8 The law is more 
prescriptive on gender balance, stating that where a 
works council has three or more members, the minor-
ity gender ‘shall at least’ be represented in line with 
the proportion of that gender in the workforce. 

Women made up around 30 per cent of works 
council members elected in 2018, but this is still leaves 
women underrepresented in relation to the workforce 
as a whole (Funder et al., 2018). 

The procedures for elections are set out in the leg-
islation. Elections are run by an electoral board, made 
up of employees. Depending on the number of em-
ployees, the works council is elected using either the 
so-called standard procedure or a simplified proce-
dure. The standard procedure, used in larger work-
places, is based on competing lists of candidates and 
takes six weeks to complete. The simplified proce-
dure, used in smaller workplaces, allocates seats on 
the basis of votes for individual candidates, and can 
be completed within a week. Where there are com-
peting lists, seats are allocated in proportion to the 
number of votes cast for each list (using the d’Hondt 
system), subject to the gender requirements. Where 
there are individual candidates, those with the high-
est number of votes are elected, again subject to the 
gender requirements. 

Voting is in writing and in secret and takes place at 
the workplace, although those not at work when the 
voting takes place must be sent a postal vote. 

The electoral board announces the results of the 
works council elections to all employees and must 
also send a copy to the employer and to unions repre-
sented in the workplace.

Works council members are elected for four years, 
and there is no limit on the number of times they can 
be re-elected. 

In practice, although a new works council can be 
established at any point when the conditions are met, 

most work council elections take place between the 
start of March and the end of May in the same year, 
on a four-yearly basis. In 2018, more than four out of 
10 works council members (41.3 per cent) were elected 
for the first time, but a quarter (25.7 per cent) were en-
tering their second period of office and a third (32.2 per 
cent) were entering their third.9 

How is the works council organised?
In organising its activities, the works council chair, 
elected by the whole works council from among its 
members, plays a key role. His or her legal functions 
include calling the meetings and setting the agenda. 
(As well as a chair, the works council must also elect 
a vice-chair to take over the chair’s functions if he or 
she is unable to carry them out.)

The law also requires that in works councils with 
nine or more members (above 200 employees) a sep-
arate works committee should be elected from the 
works council to deal with day-to-day business. (The 
works council chair and vice-chair are automatical-
ly members of this committee.) If the works council 
wishes, it can also set up other sub committees. 

In companies with more than 100 permanent em-
ployees, the law requires the setting up of another 
body, the economic committee. This committee is 
consulted on economic and financial issues. It is cho-
sen by the works council, but in certain circumstanc-
es, the council can decide to do without an economic 
committee and take over its functions.

There is also separate representation for young 
people and for the disabled, who are able to take part 
in works council discussions of concern to them.

Health and safety committees should be set up in 
all workplaces with more than 20 employees. These 
are joint bodies with the employer, together with 
safety delegates (Sicherheitsbeauftragte), who are ap-
pointed by the employer. The works council has two 
representatives on the health and safety committee 
(see Box on page 18). 

The legislation does not set out how often the 
works council should meet. It does state, however, 
that the works council should meet the employer ‘at 
least once a month’. 

In practice, weekly works council meetings are 
common. This is what Germany’s largest union, IG 
Metall, recommends.10 

Works council meetings, which take place dur-
ing working hours, are not public, and decisions are 
taken by a simple majority of those present, with all 
members having an equal vote. Works council mem-
bers have a duty to attend, unless they have a good 
reason for their absence, such as sickness, holiday or 
travelling on company business, and decisions can be 
taken only if at least half the members are present. On 
other matters, the law requires that the works coun-
cil adopt its own standing orders, which set out its 
procedures.

As well as meetings, the works council can set 
consultation times when employees can bring their 
concerns and proposals to the works council. These 
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Key points

–    The works council cannot just consider 
the employees alone. It must work with 
the employer ‘in a spirit of mutual trust 
... for the good of the employees and the 
establishment’.

–    The works council’s four main types of 
rights include: 

 ·    information; 
 ·   consultation; 
 ·   objection / refusal of consent; and 
 ·    enforceable codetermination (where the 

employer cannot act without the works 
council’s agreement). 

–    Objections / refusals of consent can be re-
placed by a judgment of the labour court, 
but under enforceable codetermination is-
sues in dispute go to a conciliation commit-
tee, a joint body with an independent chair, 
for resolution.

–    The works council’s powers in relation to the 
employer’s economic plans and decisions 
are generally limited to information and con-
sultation, although they are greater when 
the employer plans changes that may have a 
negative effect on employees. 

–    Its powers are more extensive in individual 
personnel / human resource issues, where, 
in certain circumstances, it can raise ob-
jections that can be overturned only by the 
labour court.

–    It has the most far-reaching powers in re-
lation to social issues affecting the whole 
workforce, and there are a number of topics, 
such as working time arrangements or hol-
iday rules, which are subject to enforceable 
codetermination. 

–    The fact that many issues are subject to en-
forceable codetermination means that many 
binding works agreements are signed by the 
employer and the works council.

–    The works council plays a particular role on 
workplace health and safety.

Introduction
Works councils exist to ensure that some of the key 
decisions at the workplace are not taken by the em-
ployer alone, but also involve representatives of the 
workforce. The works council cannot consider just the 
interest of the employees, however. Its legal basis is to 
work together with the employer ‘in a spirit of mutual 
trust ... for the good of the employees and the estab-
lishment’. At the same time, the law recognises that 
there will inevitably be conflicts between the interests 
of the employer and the workforce, and also makes it 
clear that trade unions have a separate duty to protect 
their members’ interests.

times should, in the first instance, be agreed with the 
employer and their existence does not eliminate em-
ployees’ rights to speak to works council members at 
other times. 

The works council is also responsible for holding 
works meetings, which all employees should attend. 
It also calls departmental meetings for those unable 
to attend the normal meeting, perhaps because they 
are in a separate location, or to deal with issues af-
fecting one group of workers in particular. The meet-
ings should be held once a quarter, during working 
hours, and all employees may attend without any loss 
of pay. 

The agenda of the meeting is determined by the 
works council and should deal with issues of direct 
concern to the workplace, including collective bar-
gaining policies, social and environmental matters, 
gender equality and the integration of non-German 
employees. Once a year the employer should report 
to the works meeting on a range of issues, including 
the financial situation, the position on gender equal-
ity, the integration of non-German workers and envi-
ronmental policy.

The employer is entitled to attend all works meet-
ings, as are representatives of the trade unions with 
members in the workplace. 

3.2 The rights of the works council 

Managing the crisis in Germany – not possible without 
codetermination

Source: IMK 2013 © Hans-Böckler-Stiftung 2013, https://www.
boeckler.de/pdf/mbf_praes_arguments_co_determination.pdf

The expansion of short-time working (STW), the reduction of overtime, the 
use of working time accounts and shorter working time saved a total of 
1 million jobs during the crisis.

Except for STW, all instruments are based on collective agreements and /
or company agreements between management and works councils or 
employment contracts.

Index 1st Quarter 2008=100

Employment

Quarter  1.       2.           3.           4.           1.           2.           3.          4.

Working time per 
employee

GDP

 Figure 8

https://www.boeckler.de/pdf/mbf_praes_arguments_co_determination.pdf
https://www.boeckler.de/pdf/mbf_praes_arguments_co_determination.pdf


Mitbestimmungspraxis  No. 32 · July 2020   Page 14

The works council has a number of general duties, 
which include ensuring that the employer complies 
with existing legislation and collective agreements, 
making proposals to the employer for the benefit of 
the workplace and the employees and promoting ac-
tion on a number of issues (gender equality, work–life 
balance, the integration of disabled workers, the em-
ployment of older workers, the integration of foreign 
workers and protection of the environment). It also 
has specific rights and duties in relation to health and 
safety at the workplace (see Box on page 18). 

Its most important rights, however, relate to its 
ability to influence the employer’s actions and deci-
sions. These rights vary in their impact, according to 
the issues concerned. In broad terms, the works coun-
cil’s rights are strongest in social areas affecting the 
whole workforce, such as the organisation of working 
time, and weakest in economic matters, such as the 
company’s financial planning. The extent of the works 
council’s rights in individual personnel or human re-
sources cases, such as appointments or dismissals, 
lies somewhere between these two ends of the spec-
trum (see Figure 9). 

Different types of rights
The legislation offers works councils a number of dif-
ferent types of rights in their dealings with employ-
ers. The precise wording for these rights used in the 
legislation varies, depending on the area concerned, 
but essentially the rights fall into four main categories. 
These are set out below, starting with the least exten-
sive and ending with the most far-reaching.

– Information – the most basic right of the works 
council is to be informed of the employer’s posi-
tion and, in some cases, plans. The works council 
also has a right to inspect documents in certain 
circumstances.

– Consultation – in some cases, the law requi-
res that the works council be ‘heard’; in others, 
it specifies that consultation must take place 
in such a way as to allow the works council’s 
views to be ‘taken into account’, and in others it 
refers to the right of the works council to make 
recommendations. 

– Objection and refusal of consent – in certain 
circumstances, the works council can block the 

Source: www.BR-Fachanwalt.de, https://www.imu-boeckler.de/data/Beteiligungsrechte_des_Betriebsrats_en.pdf
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actions of the employer by refusing its consent to 
what is planned. However, the employer can ap-
ply to the labour court for a decision in lieu of the 
work council’s consent and, if successful, imple-
ment the plans.

– Enforceable codetermination (sometimes known 
as genuine or equal codetermination) – in the 
areas where this applies, the employer cannot act 
without the agreement of the works council: a 
decision by the labour court cannot substitute it. 
The only way that the works council’s objections 
can be overcome is through a decision of the so-
called ‘conciliation committee’ (Einigungsstelle), a 
body made up of equal numbers of representatives 
of the works council and the employer, with an 
independent chair. This is the most powerful of the 
works council’s rights (see Appendix for more de-
tails on how the conciliation committee works). 

There are substantial differences between areas in 
the way that these rights apply, and these are set out 
below, looking at the three main areas in which the 
works council has some influence: 

– economic issues; 
– individual personnel / human resources issues; and 
– social issues affecting the whole workforce. 

Economic issues 
On economic issues, the works council’s rights are 
generally limited to information and, to some extent, 
consultation. This is reflects the principle that compa-
nies must, as far as possible, be free to take their own 
decisions in this area. But even here, some issues are 
subject to enforceable codetermination.

In companies with more than 20 permanent em-
ployees the employer has to report to staff on a quar-
terly basis concerning the financial situation and 
progress of the company. There is also a general duty 
on the employer to provide the works council with the 
‘full and timely information’ necessary for it to ‘dis-
charge its duties’, as a well as a right to have access 
to the documentation it needs. This includes a specific 
right of the works council to have access to the com-
pany’s payroll lists.

Companies with more than 100 permanent employ-
ees must set up an economic committee (Wirtschaft-
sausschuss), which receives information from the em-
ployer on a range of issues, including the company’s 
economic and financial situation, investment plans 
and work methods. The information must be com-
prehensive and provided in good time. If the economic 
committee considers this is not the case, the issue can 
ultimately be referred to the conciliation committee for 
a binding decision. (The works council can also take 
over the functions of the economic committee itself, 
however.)

When future plans are being considered, the works 
council’s rights go beyond information, to consul-
tation. Where employers want to make changes to 
buildings, technical plants, working procedures 

and operations or employment, the works coun-
cil must not just be informed in good time of what 
is planned, but also consulted. And this consultation 
should take place in a way that ensures that the works 
council’s suggestions and objections can be taken into 
account in the planning.

The aim of this consultation is that the job should 
be adapted to the needs of the employees rather than 
the other way around. Where it appears clear that this 
is not the case, or special burdens are being imposed 
on employees, the works council can ask the employer 
to take further action to eliminate, reduce or compen-
sate for the stress imposed. If these further actions are 
not agreed, the issue is subject to enforceable codeter-
mination and is referred to the conciliation committee. 

In addition, in companies that normally have more 
than 20 permanent employees, employers must in-
form and consult the works council when they plan 
changes that may have a negative impact on the 
workforce. The measures covered by this require-
ment to consult include plant closures and operational 
reductions, transfers, amalgamating workplaces and 
splitting them up, major changes in work organisation 
or equipment and the introduction of new work meth-
ods or processes. (In companies with more than 300 
employees, the works council can be helped by an ex-
ternal consultant – see page 20). 

Where potentially negative changes are planned, 
the works council has two further rights. First, it can 
seek to reach agreement on a so-called ‘reconciliation 
of interests’, which aims to ensure that the changes 
are introduced with the least possible disadvantage to 
the employees. Second, it can agree a so-called ‘so-
cial plan’, which seeks to compensate the employees 
for the disadvantages that remain. 

The agreement on the reconciliation of interests, 
which is likely to cover issues such as when and how 
the changes will take place, is a voluntary agreement; 
in other words, the employer cannot be compelled to 
accept it, although both sides can ask for mediation. 
However, the social plan – which typically deals with 
issues such as compensation for redundancy, rights 
to retraining, earnings protection in the case of job 
changes, and payments for additional travelling costs 
– falls under the heading of enforceable codetermina-
tion. In other words the conciliation committee can 
impose an agreement if the employer and the works 
council cannot agree. The social plan is also unusual 
in that it deals with pay, which is not normally cov-
ered by works council agreements. 

Staff planning and training are both an economic 
and a personnel / human resources issue. As a result, 
the works council’s rights in this area are more ex-
tensive than in purely economic matters. It must be 
informed and consulted on staff planning and has the 
right to make proposals in relation to job security and 
increased employment. The employer must also con-
sult on training facilities and training programmes, 
while retraining and some other training issues, such 
as the number of trainees, are subject to enforceable 
codetermination.
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The works council can also oppose the appoint-
ment of a training officer or ask for their removal, if 
they are not seen to be competent. Where this is dis-
puted, the issue goes to the labour court. 

Individual personnel / human resources issues
The works council’s rights are generally more 
far-reaching in the area of individual personnel or 
human resources issues, although generally, where 
there are disputes between the works council and the 
employer, the final decision is in the hands of the la-
bour court rather than the conciliation committee.

In companies with more than 20 employees, the 
works council has substantial rights in relation to de-
cisions on recruitment, placement on a specific 
grade, regrading and transfer. The works council 
must be informed in advance and its consent is need-
ed, although this cannot be withheld arbitrarily. The 
legislation states that the works council is justified in 
withholding its consent if the appointment, grading, 
regrading or transfer would: 

– breach legislation or a collective agreement; 
– run counter to existing staffing guidelines; 
– be likely to lead to the dismissal of an existing 

member of staff or the failure to transfer an exis-
ting staff member from a temporary contract to a 
permanent contract; 

– result in unfair treatment for the staff member 
concerned; 

– occur despite the fact the vacancy had not been 
advertised internally, if this is has been agreed; or 

– be likely to result in the appointment or transfer 
of an individual who would cause trouble through 
unlawful behaviour, in particular through racist or 
xenophobic activity. 

The works council must inform the employer in writ-
ing of its refusal to consent, although the labour court 
can overturn this refusal if the employer brings and 
wins the case.

The works council also has rights with regard to 
dismissals. It must be consulted before every dis-
missal, with the employer providing the reasons for 
the decision. If it is not consulted, the dismissal is null 
and void. Within strict time limits, the works council 
can raise objections to the dismissal or it can oppose 
it. Raising objections in itself will not prevent the dis-
missal going ahead, but the employer must attach the 
works council’s objections to the dismissal notice and 
this may help the employee if he or she contests the 
dismissal in court. 

If the works council opposes the dismissal, the 
employee set to be dismissed will continue to be em-
ployed until the case has been decided in the labour 
court, provided the employee concerned has made an 
application for the case to be heard. As with decisions 
on recruitment, grading and transfers, however, the 
works council can oppose a dismissal only in certain 
circumstances. These are: 

– if the employer has failed to take account of social 
issues in making the decision: this would be the 
case, for example, in a redundancy situation if an 
individual with long service and family responsibi-
lities were to be dismissed while a recently recrui-
ted single employee was to be kept on; 

– if the decision is not in line with the agreed guide-
lines for dismissals, where these have been agreed 
in advance by the works council and the employer;

– if the employee to be dismissed could be emplo-
yed in another existing position; 

– if the employee could be kept on after a reasonable 
amount of training or retraining; and 

– if the employee could be kept on after a change in 
the employment contract, which the employee is 
willing to accept, including if this involves worse 
conditions.

The works council has enforceable codetermination 
rights in drawing up guidelines for future action 
in this area, for example in setting permanent rules 
for redundancy selection. If the contents of these 
guidelines cannot be agreed between the two sides 
the issue goes to the conciliation committee to be re-
solved. In smaller workplaces the works council can-
not require that these guidelines be drawn up, but, 
in workplaces with more than 500 employees, it can 
require that the employer produce them. 

Finally, the works council has a role in dealing with 
employees’ grievances. If it considers them to be 
justified it can take up the case and ask the employer 
to remedy them, with disagreements being resolved 
in the conciliation committee. This procedure cannot 
be used where the grievance relates to employees’ 
legal rights.

Social issues affecting the whole workforce
The works council has its most extensive rights with 
regard to social issues that affect or potentially affect 
the workforce. On these issues, the works council has 
enforceable codetermination rights. It must positively 
agree to the employer’s proposals, and if they can-
not agree, the question is decided by the conciliation 
committee.

The topics covered by this are almost all set out in 
a single section of the legislation (Section 87 of the 
Works Constitution Act). They are:

– works rules – including works clothing, passes 
and the methods for recording attendance;

– daily starting and finishing times, including 
breaks and how hours are distributed;

– any temporary reduction or extension of normal 
working hours, particularly overtime; 

– the time, place and form in which workers are 
paid; 

– the general rules for taking holidays;
– the introduction and use of devices to monitor 

employees’ behaviour or performance;
– arrangements to prevent accidents and occupa-

tional ill-health (see Box on page 18);
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Source: Baumann, Helge (2018), https://www.boeckler.de/pdf/wsi_aiw_br.pdf

What did works councils deal with in 2016? 
15 items mentioned most frequently

47,4 

48,4 

52,9 

54,6 

58,1 

58,6 

62,4 

62,8 

66,4 

66,9 

70,5 

72,6 

77,2 

78,6 

83,2 

 

 

Occupational health and safety

Inadequate staff numbers

Overtime

Performance reviews

Performance pressure

Working time accounts

Training and further training 

Deterioration of workplace environment

Work intensification

Changes in work organisation 

Fixed-term employment 

Ever more flexible working time 

Introduction of new techniques 

Family-friendly working conditions 

Employees’ wishes for flexible working time 

– social provision for employees, such as social 
funds, canteens and works buses;

– rules on works accommodation, where it exists;
– pay arrangements in the workplace, such as 

commission and long-service payments; 
– bonus rates and performance-related pay;
– rules for workplace suggestion schemes; and 
– rules for group work.

In each of these 13 areas the works council does not 
need to wait for the employer to act. It also has the 
right to make its own proposals to which the employ-
er must respond with the aim of reaching agreement. 

As well as in these areas, the works council also 
has enforceable codetermination rights over the con-
tents of staff questionnaires and personal data used 
for assessments. 

In practice, health and safety is the single issue that 
works council members report dealing with most fre-
quently (83.2 per cent), but it is exceeded by working 
time, if all its forms are added together. These include 
overtime (77.2 per cent), working time accounts (66.9 
per cent), ever more flexible working time (54.6 per 
cent) and employees’ wishes for more flexible working 
(47.4 per cent). Some answers indicate that the works 
council also deals with issues relating to the pressure of 
work: inadequate staff numbers (78.6 per cent), perfor-

mance pressure (70.5 per cent) and work intensifica-
tion (62.4 per cent). Issues relating to the company’s’ 
financial plans do not appear in the chart, but areas in 
which the works council has a right to influence devel-
opments, such as training and further training (66.4 per 
cent), changes in work organisation (58.6 per cent) and 
the introduction of new techniques (52.9 per cent) are 
present in the list (see Figure 10)

Works agreements
The fact that the employer is sometimes effectively 
compelled to reach agreement with the works council 
has resulted in a large number of works agreements 
(Betriebsvereinbarungen) on issues covered by en-
forceable codetermination. There are also other areas, 
such as the environment and health and safety, how-
ever, in which employers and works councils are en-
couraged in the legislation to reach voluntary works 
agreements. All works council agreements must be 
implemented by the employer and continue in force 
until a new agreement has been negotiated. Other 
than in cases of redundancy, these agreements do not 
cover pay or other conditions fixed through collective 
bargaining with the unions (often at industry level), 
unless the collective agreement itself permits this.

In practice, there is a very large number of works 
agreements. Each workplace with a works council has 

 Figure 10

https://www.boeckler.de/pdf/wsi_aiw_br.pdf


Mitbestimmungspraxis  No. 32 · July 2020   Page 18

(Arbeitsschutzausschuss), which is a joint em-
ployer / employee body that includes two works 
council members.

It has the right to participate in health and 
safety inspections and to be given details of 
any instructions issued by the appropriate au-
thorities. It should also receive details of any 
reports on health and safety issues, as well as 
notification of any accidents. The works doctor 
and health and safety specialists must inform 
the works council of any significant develop-
ments in the area of health and safety, and of 
any proposals they intend to make to the em-
ployer. They must also advise the works council 
on health and safety issues if they are asked for 
this.

In addition, the works council must approve 
the appointment or dismissal of the works doc-
tor and the health and safety specialist. The ar-
rangements for the prevention of accidents and 
occupational diseases and for health protection 
are also subject to works council agreement. If 

on average around 23 works agreements. Many of the 
topics most frequently covered by works agreements 
are those in relation to which the works council has en-
forceable codetermination rights under Section 87 of 
the Works Constitution Act, such as working time, hol-
iday arrangements, overtime, health and safety, social 
provision for employees, suggestion schemes and per-
formance-related pay (Baumann et al., 2017; WSI-Poli-
cy Brief 25, 2018) (see Figure 11).

The works council and health and safety

The works council has particular role to play in 
the area of health and safety. It has a general re-
sponsibility to try to ensure that health and safe-
ty provisions and accident prevention measures 
are observed and to support the appropriate ac-
cident insurance providers (Unfallversicherungs- 
träger) in their efforts to eliminate hazards by 
offering suggestions, advice and information. 
In workplaces with more than 20 employees, 
it works with the health and safety committee 

Source: Baumann, Helge (2018), https://www.boeckler.de/pdf/wsi_aiw_br.pdf, own translation

Works agreements: (trending) topics 2017 
Percentage of workplaces with works agreements on the following topic: 

Working time accounts 

Data protection

Holiday rules

Overtime 

Occupational health and safety / health promotion

Workplace social provision 

Workplace suggestion scheme

Further training and qualifications 

Performance-related pay

Presence of target agreements 

Classification

Work organisation 

Extension of working time 

Psychological risk assessment 

Part-time working

  2017   2015

22,6 

11,5 

21,1 

25,8 

28,0 

25,9 

32,8 

33,2 

38,7 

38,2 

41,8 

48,5 

53,0 

63,7 

63,5 

27,8 

30,3 

30,8 

31,9 

33,7 

33,7 

36,5 

38,5 

44,2 

44,6 

55,2 

58,5 

61,7 

69,7 

71,0 

 Figure 11

https://www.boeckler.de/pdf/wsi_aiw_br.pdf


Mitbestimmungspraxis  No. 32 · July 2020   Page 19

no agreement is reached, the issue goes to the 
conciliation committee for a decision.

The works council must also be consulted 
on the appointment of safety delegates, (Sich-
erheitsbeauftragte), who are individual employ-
ees appointed by the employer, and whose role 
is to support the employer in health and safety 
issues, to influence employees and to note fail-
ings. However, it is not necessary for the em-
ployer to obtain the works council’s agreement 
to their appointment.

3.3 Other aspects of works council activities 

Key points

–    Works council members have a right to paid 
time-off to perform their duties, and in work-
places with more than 200 employees at 
least one member has a right to work full-
time released from their normal work.

–    The employer must pay the full costs of any 
training that is ‘necessary’ for the activities 
of the works council. This includes the costs 
of training, travel and accommodation, as 
well as the wages of those being trained.

–    Works council members are protected 
against dismissal during their period of office 
and for one year afterwards.

–    Employee representative structures can 
also be set up at a higher level than an in-
dividual workplace. A central works council 
(GBR) must be set up if there is more than 
one works council in a company and a group 
works council (KBR) can be set up if works 
councils representing a majority of employ-
ees in the group want this.

Resources
Works council members must be given time off at 
their normal level of earnings to carry out their duties, 
such as attending meetings or giving advice. In work-
places with fewer than 200 employees, the details of 
this are not laid down by law. But in larger workplaces 
the law sets out the number of works council mem-
bers who should be freed from their normal work. 

One member should be freed from their normal 
work in workplaces with 200 to 500 employees; two 
where there are 501 to 900; three for 901–1,500; four 
for 1,501 – 2,000; and then one for each extra thousand 
employees, up to 10,000, with one for each 2,000 af-
ter that. This means that in a workplace with between 
5,001 and 6,000 employees, where the works council 
has 31 members, eight should be freed from their nor-
mal work. 

In practice, a recent survey shows that in the vast 
majority of cases (84.6 per cent) the number of works 
council members on full release was in line with the 
legislation, with 8.0 per cent having fewer than the leg-
islation prescribes and 7.4 per cent having more. The 
picture is similar if only works councils with a right to 
full-time release (companies above 200 employees) are 
considered, although here there is a considerably high-
er proportion in which the full quota is not used (23.4 
per cent) and a slightly higher proportion in which it is 
exceeded (9.1 per cent). In 67.5 per cent of these cases 
the number freed from normal duties was in line with 
the legislation (Baumann / Brehmer, 2015) (see Figure 12).

Figures produced in 2018 by the IW, which is close 
to the employers, are very similar. It found that in work-
places with 200 or more employees, 23.7 per cent had 
fewer works council members freed from their duties 
than provided for in the law, and 7.9 per cent had more 
(Kestermann et al., 2018; IW-Trends 4, 2018). 

In addition, all works council members have the 
right to take part in training courses that are ‘neces-
sary’ for their work on the works council. This training 
must be fully paid for by the employer, both the wag-
es of the works council member during the training 
and the costs of the course, including accommoda-
tion and travel costs. 

Works council members also have the right to ap-
ply individually for at least three weeks’ time off for 
more general training / education in the course of 
their period of office (four weeks for newly elected 
members). Unlike training, however, which is seen as 
essential and applied for by the works council as a 
whole, the employer is not obliged to pay the costs 

Is the release quota fully used up?
Use of release from work in percentage terms...

Source: WSI-Betriebsrätebefragung 2015, WSI-calculation, own  
translation. https://www.wsi.de/de/betriebsraetebefragung-14622.htm
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trade union structures with a full-time official) reported 
any cases of this type, and the average number per dis-
trict was just 1.7 (Behrens / Dribbusch, 2014).

Representation at a higher level than the 
workplace 

As well as works councils at workplace level, the Ger-
man system provides for the creation of two other 
employee representation bodies at a higher level than 
the workplace. These are the central works council at 
company level (Gesamtbetriebsrat – GBR) at company 
level and the group works council (Konzernbetriebsrat 
– KBR) at group level.

A central works council (GBR) must be set up if 
there is more than one works council in a compa-
ny. Its members are not directly elected by the em-
ployees but chosen by the individual works coun-
cils within the company that send their members as 
representatives. 

The central works council has its own area of re-
sponsibility: ’to deal with matters affecting the com-
pany as a whole or two or more of its establishments, 
which the individual works councils are unable to 
settle within their establishments’. Individual works 
councils can also delegate matters to the central 
works council.

There are no rules on how often the central works 
council should meet. It should meet as often as nec-
essary. At least once a year, however, the central 
works council should call a meeting of the chairs, 
vice-chairs and works committee members of all 
the works councils in the company, at which it re-
ports back on its activities. The employer should also 
attend.

It is also possible to set up a works council at group 
level, covering all the companies in a group. Unlike 
the central works council, however, which must be 
established if there are several works councils in a 
company, setting up a group works council, some-
times called a combine works council (Konzernbe-
triebsrat – KBR) is voluntary. A resolution to approve 
setting up a group works council must be approved 
by works councils representing more than 50 per cent 
of the employees in the group.

The group works council deals with issues that af-
fect the group or several companies within the group 
and that cannot be dealt with by the central works 
councils (GBR).

Around 40 years ago company and group works 
councils were relatively rare and found only in the larg-
est companies. However, the latest figures show that 
almost half of all works councils (49.4 per cent) are part 
of a structure involving a higher level representative 
body (Haipeter et al., 2019). One in six (16.7 per cent) 
just have a central works council (GBR) above them, 
but almost a quarter 22.6 per cent are in a structure 
with both a central and a group works council (KBR), 
including 9.2 per cent with also a European works 
council (a European-level body) (see Figure 13). 

of this training, only the wages of the work council 
member taking part.

In practice, the most important of training right is 
the right to receive the training ‘necessary’ for the work 
of works council members because under this part of 
the legislation all training costs are paid. As a result, a 
large number of organisations offer training. Acquiring 
a basic understanding of the Works Constitution Act, 
employment law and applicable collective agreements, 
as well as some grounding in legal, technical and eco-
nomic issues, is accepted as being part of the essential 
knowledge every works council member must have. 
Training in these issues must, therefore, be fully paid 
for by the employer. Deciding whether other training 
is necessary, on issues such as vocational training, 
technological changes or a more detailed knowledge 
of employment law, will depend on the circumstances.

The employer must bear the costs of the works 
councils, which can be extensive. In addition, in com-
panies with more than 300 employees, where the 
employer proposes to make changes that may have a 
negative impact on the workforce, the works council 
can be assisted by an external consultant. 

In practice, the costs of the works council that the 
employer must bear include the provision of rooms, 
stationery, photocopying, computers and postage and 
telecommunications costs. Typically, a works council 
with five members will have its own room. There may 
also be other costs, such as paying for the translation 
of works council reports into languages other than Ger-
man if there are large numbers of non-German speak-
ing employees. In very large companies the works 
council, or the works council for the whole group, may 
have paid professional staff.

Protection against dismissal
Works council members are protected against dis-
missal during their period of office and for one year 
afterwards. They can be dismissed only for extraordi-
nary reasons – such as gross misconduct – and only 
if the works council agrees, or, it refuses to agree, the 
labour court accepts that the dismissal is justified. 

Works council members are also protected against 
involuntary transfers, if the consequence is that they 
lose the right to be a works council member, for ex-
ample by being transferred to another workplace. As 
with summary dismissal, a transfer in these circum-
stances is possible only if the works council agrees, 
or, it refuses to agree, the labour court accepts that 
the transfer is justified.

Work council members can be dismissed if the 
workplace closes or the department in which they 
work closes, but only if they cannot be transferred 
elsewhere.

In practice, the protection against dismissal appears 
to work effectively. However, the unions report that in 
a few cases employers attempt to disrupt the work of 
the works council, most frequently by attempting to 
dismiss works council members. A survey of four of 
the largest unions, published in 2014, found that only 
38 per cent of local union districts (the lowest level of 
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3.4 The impact of workplace level 
codetermination

There is considerable evidence of ways in which work-
places with works councils perform better than those 
without:

– A study on productivity found that workplaces 
with works councils were, on average, 18 per cent 
more productive than those that did not have 
them, after taking into account other factors, such 
as capital intensity, workforce qualifications and 
the extent of part-time work. This increased pro-
ductivity was more noticeable in workplaces in 
which productivity started from a low point than in 
those where it was higher, but it was present in all 
size groups (Müller, 2015). 

– A study on innovation found that 78 per cent of 
workplaces with works councils made product in-
novations or introduced new ideas between 2008 
and 2010, compared with 61 per cent of those wit-
hout a works council (Cantner et al., 2014). 

– The same study also found that workplaces with 
works councils were more likely to offer further 
training than those without (see Figure 14).

– A study on trainees found that trainees were more 
likely to stay on after their training in workplaces 
with works councils than in those without. The 
difference was 20.5 percentage points after one 

Source: Böckler Impuls 2 / 2019, own translation, https://
www.boeckler.de/de/boeckler-impuls-mehr-schlagkraft-
durch-arbeitsteilung-4421.htm. 
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Source: Böckler Impuls 12 / 2014, own translation, 
https://www.boeckler.de/pdf/mbf_praes_arguments_
co_determination.pdf 

without a works council

never

with a works council

never

year, 24.5 percentage points after two years and 
26.5 percentage points after three years (Kriechel 
at al., 2014). 

Works councils are also seen as positive by employers, 
although there are calls for changes in some areas. 
The website of the BDA, the main German employers’ 
association, states that ‘the works constitution [the 
rules governing works council] has proved itself time 
and time again and is a defining element of company 
and workplace culture’.11 

4 CONCLUSION

The previous pages set out how codetermination 
works both at workplace and at board level. As well 
as looking at the legal framework, this document 
aims to give some insight into how codetermination 
works in reality, as well as highlighting some of the 
evidence on its impact.

It is, however, only an initial introduction to the 
topic. Further information on all the issues covered 
is available in English and German on the website of 
the Institute for Codetermination and Corporate Gov-
ernance (I.M.U.), at https://www.imu-boeckler.de/en/
index.htm.

very often 

very often 

 Figure 13  Figure 14
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THE CONCILIATION COMMITTEE 
(EINIGUNGSSTELLE)

The conciliation body exists to resolve differences be-
tween the employer and the works council in cases 
in which the employer requires the agreement of the 
works council – so-called enforceable codetermina-
tion – but it has so far proved impossible for the two 
sides to reach agreement. It can also play a role in 
areas in which the works council does not have en-
forceable codetermination rights, but the voluntary 
use of the conciliation committee requires the agree-
ment of the employer and is rare. 

The conciliation committee is almost always a tem-
porary body set up to resolve a specific issue. It con-
sists of equal numbers of representatives of the two 
sides – there will typically be between one and four 
on each side, who may be from within the workplace 
or from outside, plus an independent chair. If the two 
sides cannot agree on the chair, the labour court will 
appoint one, and chairs are often labour court judges.

The conciliation committee should begin work 
as soon as possible and its key purpose is to reach 
agreement between the two sides. It will typically 
involve an exchange of views and it may also hear 
witnesses or ask for reports from experts. Following 
this, proposals to resolve the dispute are put forward 
and voted on. The independent chair does not take 
part in the first round of voting, and if there is a ma-
jority for one of the proposals put forward – all con-
ciliation committee members must be present – this 
ends the proceedings and the proposal is adopted. If 
there a tie, however, the proposals, which must be 

1 The legal basis of workplace level 
codetermination is the Works Con-
stitution Act (Betriebsverfassungs-
gesetz) which was initially passed 
in 1972, and which has subsequent-
ly been revised on a number of 
occasions.

2 The three pieces of legislation 
regulation company level codeter-
mination are the Codetermination 
Act (Mitbestimmungsgesetz) of 
1976, which deals with companies 
with 2,000 employees or more, 
the One-third Participation Act 
(Drittelbeteiligungsgesetz) of 2004, 
which deals with companies with 
between 500 and 1,999 employees, 
and the Coal and Iron and Steel 
Codetermination Act (Montanmit-
bestimmungsgesetz) of 1951, which 
deals with companies producing 
coal and iron and steel.

3 This system of board level repre-
sentation in coal and iron and steel 
companies was introduced in 1951, 
reflecting the popular determinati-

ENDNOTES

on that these powerful industries 
should be brought under greater 
democratic control and should not 
be able to be misused, as they had 
been during the Nazi period. 

4 Abschlussbericht der Biedenkopf-
Kommission https://www.boeckler.
de/pdf/mbf_biedenkopfkommissi-
on.pdf [06.07.2020].

5 This analysis looks at the results 
from 18,093 workplaces reported 
by four unions, including the two 
largest IG Metall and ver.di.

6 A survey based on responses from 
1,140 companies.

7 The 59 % figure comes from the 
2018 IW study. The 75 % figure co-
mes from Trendreport Betriebsrats-
wahlen 2014.

8 In addition to the works council 
structure, there is separate provi-
sion for the representation of exe-
cutive employees. Provided there 

are 10 executive employees, either 
in the plant or in the company, 
they can choose to elect a body 
to represent them. This can have 
between one and seven members, 
depending on the number of execu-
tive employees involved. 

9 Figures from 2018 I.M.U. study 
based on IG Metall figures.

10 https://netkey40.igmetall.de/home-
pages/virtueller-gewerkschaftssek
retaer/1betriebsratundbetriebsrats
arbeit/15formaliendesbetriebsver-
fassungs-gesetzes/152wannundwie
oftdarfderbetriebsratsitzungenma-
chen.html [06:07:2020].

11 „Die Betriebsverfassung hat sich in 
der Praxis immer wieder bewährt 
und ist ein prägendes Element 
der Unternehmens- und Betrieb-
skultur.“ in Betriebsverfassung 
https://www.arbeitgeber.de/www/
arbeitgeber.nsf/id/BEF23015A-
F9E6A32C12574F00031631A 
[06.07.2020].

APPENDIX

unchanged from the first round of voting, are voted 
on a second time and the independent chair must 
vote. If there is a majority for one of the proposals, it 
is adopted, but if none of the proposals gains a major-
ity, for example because the chair votes against them 
all, the process continues.

The adopted proposal must be set out in writing 
and signed by the chair. It is binding on the parties 
involved, although it can be challenged in court on 
legal grounds. 

Both the works council and the employer can ask 
for the setting up of a conciliation committee to re-
solve an issue subject to enforceable codetermina-
tion which is in dispute. The costs of the conciliation 
committee, which include payment of the independ-
ent chair and the representatives of the two sides, if 
they are external to the workplace, are borne by the 
employer. In some cases the works council will have 
support from an external lawyer, which must also be 
paid for by the employer. 

In practice, the conciliation committee is used rel-
atively rarely. Of the 4,125 works council members 
surveyed in 2015, only 6.5 per cent said that the con-
ciliation committee procedure had been used in their 
workplace in the previous 12 months, although a third 
of this number said that the procedure had been used 
more than once over this time. The responses indicated 
that in one in eight companies works agreements were 
a result of decisions by the conciliation committee, but 
in general it was clear that often simply the threat of 
referring a disputed issue to the conciliation commit-
tee was sufficient to get the employer to agree (Breh-
mer / Baumann, 2015). 
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